
 
 
COVERING STATEMENT – SUBMISSION TO PERMANENT SECRETARY 29 
DECEMBER 2018 
 
Background 
 
1. This covering statement provides context to the submission prepared by the 
then Director General for Organisational Development and Operations (DGODO), 
Sarah Davidson, at the request of the Permanent Secretary on 29 December 2018 
(“the submission”), setting out possible next steps on the judicial review. 
 
2. The submission refers to both the contents and sources of legal advice at the 
time.  In line with established common law principles, the Scottish Government 
therefore asserts its legal professional privilege over the privileged material  in the 
submission, which must not be copied or communicated more widely.  This covering 
statement is not subject to legal privilege.  A redacted version of the submission, 
excluding the privileged material, is also being provided to the Committee.  For ease 
of reference, a short summary is also attached of the evidence provided to the 
Committee by the Lord Advocate on 17 November about the legal position taken by 
the Government at key stages of the judicial review. 
 
Purpose of 29 December 2018 Submission 
 
3. The former DGODO’s written statement of 28 October 2020 and oral evidence 
of 3 November 2020, described the basis on which she was commissioned to 
prepare the submission by and for the Permanent Secretary.  Its purpose was to 
allow the Permanent Secretary to review the position of the judicial review and 
decide on next steps ahead of the hearing due to commence before Lord Pentland 
on 15 January 2019.  The submission provides a contemporaneous narrative, 
looking back over the process.  It provides a concise and candid assessment of the 
position with the case. It was prepared by DGODO who was a senior official not 
previously involved with the judicial review process.   
 
4. The submission drew on contributions from senior legal, financial and 
communications advisers, and provided advice on the legal position; on financial 
considerations for the Permanent Secretary as Principal Financial Officer and on 
possible legal and communications handling. 
 
Legal Commentary 
 
5. The content of the legal commentary in the submission was informed by input, 
either directly or indirectly, from those involved in the judicial review process at the 
time.  The submission includes a chronology and summaries of the legal advice 
received during the judicial review process.  This includes a focus on two key issues 
that emerged during the period from late October to late December 2018 around the 
interpretation of paragraph 10 of the Harassment Procedure and the risk of a 
perception of potential bias in how the Procedure was implemented. 
 



7. As set out in oral evidence to the Committee by the Lord Advocate and the 
former interim Director of Legal Services, the prospects of success were kept under 
review throughout the judicial review, including latterly on these issues. The 
chronology in the submission refers not just to formal written submissions but also to 
meetings and other exchanges that took place that informed the final legal position at 
any stage.  This reflects the evidence provided by the Lord Advocate that “legal 
advice” is not a single document or set of documents but a process of on-going 
dialogue that results in a final legal position at each stage, taking account of all 
relevant factors.   
 
8. As set out by the Lord Advocate in his evidence to the Committee, the 
Scottish Government’s considered legal position was that, even after the two issues 
were first identified in October and further considered during November and early 
December, the Government could properly continue to defend the case, and that the 
matters should be argued before and be determined by the court. 
 
9. The submission  describes as a “watershed moment”, the Commission 
hearings held between 19-21 December.  In his evidence to the Committee the Lord 
Advocate has explained the basis on which the judicial review was then conceded.  
The Scottish Government has acknowledged that, whilst relevant documents were 
identified in response to earlier specifications, the investigations that were 
undertaken prior to the Commission to collate all the evidence relevant to the 
Commission and to get a full picture of the facts were not sufficiently robust.  This 
resulted from a collective organisational failure. Paragraph 4 of the former DGODO’s 
submission makes clear that there was nothing to suggest that any individuals acted 
in bad faith in relation to the production of information.  Lessons have been learned 
from that about the identification and co-ordination of documents during such 
processes.  

 
10. The submission did not include a specific recommendation, but included legal 
and communications handling advice if a decision was taken to concede. 
 
Actions following the submission of 29 December 2018 
 
11. As noted in the Scottish Government timeline for the judicial review, the 
Permanent Secretary sought further legal advice on 31 December 2018 following 
receipt and consideration of the submission, before informing Ministers on 2 January 
2019 that the judicial review should be conceded on the single ground of a possible 
perception of apparent bias.  This decision of Government to concede the case was 
communicated to the Court in a joint minute, lodged on 4 January 2018 and 
considered in a hearing on 8 January.  The judicial review was not conceded on any 
other grounds. 
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